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EDITORIAL NOTES 


A TALE OF TWO STATES (Continued) 


Last month the JouRNAL discussed under the above heading the situ- 
ation in this State with reference to the famous Dorrance Tax litigation. 
Reference was made to the protracted delay in enforcing this claim against 
the estate because of the action of the State Tax Commissioner and the 
prediction was made that the case would probably not be disposed of until 
the year 1935. 

Mr. Duane E. Minard, Assistant Attorney-General under former 
Attorney-General Stevens, has called our attention to recent action taken 
inour State Courts and which had not been referred to in the chronological 
history of the case as set forth in our article. Apparently the State At- 
torney-General’s office has vigorously prosecuted this litigation from the 
time it was first brought to their attention on October 10, 1932. The 
serious delay seems to lie with the lack of action on the part of the Tax 
Commissioner between April 6, 1931, when the Inheritance Tax Return 
was first filed with the Comptroller, and October 10, 1932, when the Tax 
Commissioner reinstated assessments previously made. We believe that 
the case has been vigorously, intelligently and actively prosecuted by the 
Attorney-General’s office from October 10, 1932, forward and there was 
No intention upon the part of this publication to create an impression that 
the case is not at the present time being actively pressed. In order to 
bring the proceedings up to date, we again set forth the chronological 
history of the case as we have it. 
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The Chronological history follows: 


Pennsylvania 
1930 


1931 
Tax authorities make as- 
of $31,465,200 upon 
domiciled in 


April 21. 
sessment 
claim decedent 
Penna. 


1932 


Feb. 15. Orphans court sets aside 


assessment upon ground decedent 


domiciled in N. J. 

Sept. 26. Penn. Sup. Court re- 
verses Orphans Court and fixes 
assessment at $17,437,055.26. 

Dec. 22. Orphans Court enters de- 
cree pursuant to direction of Su- 
preme Court. 

1933 

Jan. 10. On reargument Supreme 
Court refuses to modify previous 
decree. 

March 13. U. S. Supreme Court 
refuses to grant Writ of Certior- 
ari. 

March 31. Taxes paid. 


New Jersey 
1930 
Sept. 21. John T. Dorrance died. 
Oct. 2. Will probated, Surrogate, 
Burlington County. 
1931 
April 6. Executors filed Inheri- 
tance Tax return with Comptrol- 
ler. 
Aug. 17. 
return. 
Oct. 17. State Tax Commissioner 
Martin made assessments of $12,- 
247,333.52 and $4,521,143.90. 
ec. 12. Tax Commissioner re- 
opened assessments and gave Ex- 
ecutor further time to submit ad- 
ditional information as to dece- 
dents domicile. 
1932 
March 7. Additional information 
furnished by Executors consist- 
ing of record of Penna. proceed- 
ings. 
Oct. 10. Tax Commissioner rein- 
states previous assessments. 
Dec. 2. Executors serve notice of 
Appeal from Assessment. 


Executors file amended 


1933 
Jan. 17. Ordinary, grants leave to 
Executors to file amended peti- 
tion. 
March 14. Amended Petition filed. 
June 29. Case argued before Vice- 
Ordinary Buchanan. 


1934 
Feb. 7. Decision of Vice-Ordinary 
rendered upholding assessments. 
May 10. Supplementary conclusion 
filed by Vice-Ordinary Buchanan 
denying deductions applied for. 
June 22. Executors make applica- 
tion to Part II of Supreme Court 
and obtain Writ of Certiorari 
to review decision of Prerogative 
Court. 
Aug. 9. Reasons filed by Execu- 
tors with the Supreme Court. 
Proceedings still pending. 
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In commenting upon last month’s article, Assistant Attorney 
General Duane E. Minard states: 


“This afternoon my attention was called to the August number of 
the N. J. LAw JournaL, containing, at pages 365-72 an article on this 
case under the title ‘A Tale of Two States’. 

Having had something to do with the case I am sure you will pardon 
a suggestion or two with regard to the facts relating to procedure. 

This case was brought to the attention of the Attorney General for 
the first time a few days before October 10, 1932, whereupon the At- 
torney General immediately advised the Tax Commissioner to reinstate 
the assessment which was done on October 1oth. From that time on- 
ward the case was handled for the state by the Attorney General’s office. 

Supplementing the chronological history given at page 366 of the 
JournaL: After March 14, when the amended petition of appeal was 
filed, the record was perfected and the case argued before Vice-Ordinary 
Buchanan in the Prerogative Court June 29, 1933. 

On February 7, 1934, the Vice Ordinary’s decision was rendered 
(115 N. J. E. 268). 

Subsequently an application was made by the executors to the Vice- 
Ordinary on their claim of deductions from the New Jersey assessed 
valuation of the estate for amounts which they had paid as inheritance 
taxes in Pennsylvania and for personal property tax retroactively assessed 
against Dorrance for five years previously. 

On May 10, 1934, Vice-Ordinary Buchanan filed his supplemental 
conclusions denying those deductions (116 N. J. E. 204), and on the same 
date a final decree was entered in the Prerogative Court sustaining the 
New Jersey assessment on direct transfers under the will but holding 
in abeyance the conditional assessment on future continegncies, until 
those contingencies matured. 

On June 22 the executors made application to Part II of the Supreme 
Court and obtained a writ of certiorari to review the decision of the 
Prerogative Court, on condition that the executors deposit securities ag- 
gregating approximately 15 million dollars, under the control of the 
state as security for the taxes in case the assessment should be sustained. 

On or about August 9, executors filed in the Supreme Court 30 
reasons why the decree of the Prerogative Court should be set aside. I 
enclose a copy of those reasons. 

‘ The case will be before the Supreme Court at the October term on 
this writ. 

This supplemental information will overcome the impression which 
your article leaves in the mind of the reader that nothing has been done 
with the case on behalf of New Jersey since March 13, 1933.” 


In treating the contention of the Executors that the State of New 
Jersey is bound by the decision of the Supreme Court of Pennsylvania 
and must give full faith and credit to such decision under the Con- 
stitutional provision, the Court said: 


“The constitutional provision invoked by the appellants is commonly 
Own as the full faith and credit clause. It is true that, under it, and 
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the statute, the courts of this state are bound to give to the judicial 
proceedings in Pennsylvania the same faith and credit as they have by 
law and usage in the courts of Pennsylvania. But this is true only if the 
proceedings in the Pennsylvania court were within the jurisdiction of 
that court. It is always open to the courts of the sister state to inquire 
into the jurisdiction of the court which pronounced the judgment in 
question. When it is demanded of the courts of one state that full faith 
and credit be accorded to the judgment of the court of a sister state ‘an 
inquiry into the jurisdiction (of the latter court) is always permitted, 
and if it be shown that the proceedings relied upon were without the 
jurisdiction of the court, they need not be respected’. Tilt v. Kelsey, 207 
U. S. 43, at page 59, 28 S. Ct. 1, 7, 52 L. Ed. 95; Thompson v. Whitman, 
18 Wall. 457, 21 L. Ed. 897; Thorman v. Frame, 176 U. S. 350, 20 S, 
Ct. 446, 44 L. Ed. 500; Burbank v. Ernst, 232 U. S. 162, 34 S. Ct. 299, 
58 L. Ed. 551. 

Concededly the courts of Pennsylvania had no jurisdiction to assess 
and levy the tax in question unless the decedent was domiciled in Pennsyl- 
vania. It is therefore open to this court, in the exercise of its right to 
inquire into the jurisdiction of the Pennsylvania court, to inquire into, 
ascertain, and determine whether or not the decedent was domiciled in 
Pennsylvania. If it be determined that he was not domiciled in Pennsyl- 
vainia, then the determination of the Pennsylvania court that the transfer 
inheritance tax assessable in respect to his intangible personality is due 
to the state of Pennsylvania is in no wise binding upon this court and 
can in no wise interfere with the right of this court to inquire and de- 
termine if the decedent was domiciled in this state, and to affirm and 
establish (if it finds that decedent was domiciled in this state) the right 
of this state to levy the tax in question and the validity of the tax so 
levied and now under appeal.” 


After the above opinion was rendered, application was made for 
the settlement of other points in issue which had been passed temporarily 
and a supplemental opinion was filed by the Vice-Ordinary, in which he 
dealt with the contention of the Executors that they were entitled to a 
reduction from taxes of this State of the amount paid by them to the 
State of Pennsylvania under the provisions of our statute. On this 
point the Court said: 


“The statute (P. L. 1929, c. 144) provides (page 252 [Comp. St. 
Supp. Sec. 208—237]), that in determining the value of the property 
transferred, for the purpose of computing the tax on the transfer, certain 
deductions ‘and no others’ shall be allowed. Included in the specified 
deductions are: 

‘Debts of the decedent owing at the date of death’ and 

‘Transfer taxes paid or payable to other States * * * on any prop- 
erty the transfer of which is taxable hereunder.’ * * * 

The present issue, however, is quite different; it is as to whether the 
executors are entitled to have this tax deducted, under the New Jersey 
statute, from the amount of the estate on which the New Jersey transfer 
tax is to be computed. If the New Jersey court is bound by the Pennsyl- 
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yainia decision, then it must be determined that the tax was legally owing, 
and that the executors are entitled to the deduction claimed. 

As has been set forth in the earlier opinion herein, however, the 
New Jersey courts are not bound by the Pennsylvania decision. As has 
already been said, this court has the right to determine for itself the 
question of the domicile of Dr. Dorrance, and has determined that that 
domicile was in New Jersey and was not in Pennsylvania, and that, so far 
at least as this state is concerned, the assessment of transfer inheritance 
tax by Pennsylvania was erroneous and illegal. For the same reason, 
the Pennsylvania assessment of this personal property tax, supportable 
only on the finding that Dr. Dorrance was domiciled in Pennsylvania, 
must also be held erroneous and illegal. It was therefore not a debt 
legally owing by decedent, and the appellants are not entitled to the 
deduction they claim. 

For essentially the same reasons, the claim for deduction of the 
amount paid to Pennsylvania, for the transfer inheritance tax assessed 
by that state, must be held equally without support. That tax has been 
determined by this court to be illegal and erroneous. When the Legis- 
lature provided for a deduction of ‘transfer taxes paid or payable to 
other States,’ it necessarily meant transfer taxes for which there was a 
legal liability on the part of the estate, under the laws of this state or 
binding this state. It obviously did not mean that, if a foreign state made 
aclaim for transfer tax, utterly unsupportable and illegal, and the ex- 
ecutors should pay the same without contest, a deduction thereof should 
be made in the computation of tax by this state. It meant a valid and 
legal tax; it did not mean an illegal and invalid tax. 

In the instant case, the executors did not pay the Pennsylvania tax 
without contest; they made a strong contest, an dpaid only when there 
was no further possibility of escape therefrom. Nevertheless it still 
remains that the tax they paid was an illegal and invalid tax, and a tax, 
therefore, that is not intended by our statute to be deductible in the com- 
putation of our tax. That the estate of the decedent was compelled to 
pay the Pennsylvania tax is indeed unfortunate for the estate, but it 
cannot be allowed to interfere with the right of this state to collect the 
tax imposed by our statute. 

A contrary view might well result in a complete deprivation of this 
state—the state of the domicile of the decedent, and therefore the only 
state legally entitled to transfer tax on his intangible personal estate— 
of any transfer tax whatever. The Pennsylvania tax in fact amounted 
to something like one-sixth of decedent’s estate. It might equally well 
have amounted to one-half or more (the trend in such taxation is to- 
ward increasing the rates), and there might have been one or more other 
states imposing and collecting a similar tax. If the total of such taxes 
imposed by other states amounted in the aggregate to the entire value of 
the estate, or even to a large proportion thereof, the tax collectible by 
this state—the only state legally entitled to such tax—would be reduced 
to nothing or to a comparatively small amount, under the contention of 
appellants. 

The legislative provision means to allow as deduction only valid 
and legal transfer taxes The Pennsylvania tax is not such, and appellants 
are not entitled to deduction in respect thereof.” 
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The supplemental decision holding that the estate is not entitled to 
a deduction for transfer taxes paid in Pennsylvania, because said pay- 
ent was made pursuant to the decree of a court without jurisdiction, may 
be subjected to attack, and perhaps successfully. We would feel better 
if our tax procedure had placed this State in the enviable position oc- 
cupied by our sister State. They have been paid. We must still enforce 
our claim. The statute permits deductions for “transfer taxes paid or 
payable to other States * * * on any property, the transfer of which is 
taxable hereunder.” No mention is made as to the legality or illegality 
of taxes actually paid to another State. The actual fact of payment is 
the only written criterion upon which the statutory right to deduction 
is based. It is regretable to note that with due diligence our tax could 
have been collected before it would have been possible to subject our 
cause to this extra hazard of a plea for deductions based upon double 
taxation. In this Tale of Two States there may be other interesting 
chapters to be written. 





LEGAL PHASES OF NATIONAL INDUSTRIAL RECOVERY 
ACT 


(The National Industrial Recovery Act, affecting as it does nearly all classes 
of business activity, presents a subject with which every well informed lawyer should 
be familiar. It is our intention to publish from time to time in these columns ref- 
erences to important current decisions relating to the Recovery Act. This is a 
feature which should be of great value to all members of the profession.—Eprtor). 


In the July Number of the Law Journat, a reference was made 
to many current decisions affecting the National Industrial Recovery Act 
and since that time there have been many additional decisions throughout 
the country which are of importance to those interested in the general 
enforcement and application of the Codes. 


Recetwers ordered to sign President's Reemployment Agreement. 


In the case of Hugh M. Morris and James H. White, as Receivers, 
etc. v. Alabama Natural Gas Corp., the United States District Court for 
the Southern Division of the Northern District of Alabama, upon ap- 
plication of the Receivers of the corporation, authorized such Receivers 
in bankruptcy to sign the President’s Reemployment Agreement affect- 
ing the natural gas industry. (See Prentice-Hall Federal Trade and 
Industry Service, Sec. 8126). 


Recewers ordered to pay code expense assessments. 


In the case of National Department Stores, Inc., Bankrupt, the United 
States District Court for the Eastern District of Pennsylvania ordered 
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the Receivers to pay the sum assessed against the corporation by the 
President under the regulations of the Industrial Recovery Act on ac- 
count of code expenses assessed against it by the Code Authority. (See 
Prentice-Hall Federal Trade and Industry Service, Sec. 8130). 


Preliminary Injunction. 


The United States District Court of Minnesota, in the case of U. S. 
vy. Pockrandt Lumber and Fuel Co., ordered a temporary injunction re- 
straining that Company from violation of the fair trade practice provisions 
of tne approved code for the Retail Lumber and Lumber Products Code. 
(See Prentice-Hall Federal Trade and Industry Service, Sec. 8152). 


Violations of Code-——Enforcement of Penalties. 


In a recent case in the United States District Court for the District 
of New Jersey, United States District Court Judge Boyd Avis fined the 
defendant company for violation of the code provisions the sum of 
$500.00 and required the company to pay to employees the sum of $1,- 
093.00 in restoration in full of amounts due them according to the code’s 
minimum wage. (See United States v. Perfect Coat and Suit Co., 
Prentice-Hall Federal Trade and Industry Service, Sec. 8161). 


Prison made goods. 


The Code of Fair Competition for the Prison Industries of the United 
States was approved by the President and regulations provide for the 
use of N. R. A. labels for prison made goods, effective January I, 1934. 
All prison made goods were subject to the Code of Fair Competition, ap- 
proved by the President, regulating the hours of work and providing 
that such products shall be sold at prices not lower than current prices 
prevailing in the market. (See Prentice-Hall Federal Trade and In- 
dustry Service, Sec. 8168). 


National Recovery Act does not prohibit strikes —Temporary injunctions 
should not be granted to prohibit lawful practices.— 
Picketing held lawful. 


In the recent case of Bayonne Textile Corp. v. American Federation 
of Silk Workers, et al, decided in this State by our Court of Errors and 
Appeals, the Court held that the National Recovery Act did not prohibit 
strikes. On this point, the Court said : 


_ “The Vice Chancellor proceeded on the assumption that the Na- 
tional Industrial Recovery Act outlawed strikes. The restraining order 
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recited that the Act, and the code adopted pursuant thereto, ‘manifest 
a public policy to put an end to strikes by workers employed in industry 
and trade, * * * by providing a forum for mediation of grievances be- 
tween employers and employees.’ In his opinion the Vice Chancellor 
declared: ‘In view of the means afforded employees to effect mediation of 
alleged grievances against their employer before impartial mediators such 
as provided under N.R. A., it is inconceivable that they should be per- 
mitted to resort to strikes ad libitum against their employer. Such 
practices, while the aims and purposes of N. I. R. A. and of N. R. A, 
are sought to be effected, must be regarded as taboo.’ He also asserted 
that in view of the means thus afforded ‘for equitable readjustments of 
real or fancied grievances between an employer and its employees * * * 
courts of equity cannot countenance strikes against employers engaged 
in industrial pursuits, and picketing in connection therewith, particularly 
by intermeddlers, where no fair etfort has been made to adjust alleged 
grievances by employer and employees.’ 

But in this he was clearly in error We do not find expressed in the 
recovery act a congressional purpose to deprive the employees of the 
right to strike where, as here, their demand for a wage increase is not 
complied with. It is fundamental that the intention and policy of Con- 
gress, as expressed in the enactment, should be effectuated. The act 
should receive a sensible construction—one that will not lead to injustice, 
oppression, or an absurd consequence. The reason and spirit of the law 
should prevail over its letter. Lau Ow Bew v. United States, 144 U.S 
47, 12S. Ct. 517, 36 L. Ed. 340; Jacobson v. Massachusetts, 197 U. S. 

39, 25 S. Ct. 358, 49 L. Ed. 643; United States v. Kirby, 7 Wall, 
482, 19 L. Ed. 278. * 

The act, in terms, confers upon employees the right to organize 
and bargain collectively, through representatives of their own choosing. 
Section 7 (a) (Ibid. sec. 707) provides that every such code of fair 
competition, agreement, and license approved, prescribed, or issued under 
the act, shall contain the following conditions : 


‘(1) That employees shall have the right to organize and 
bargain collectively through representatives of their own choos- 
ing, and shall be free from the interference, restraint, or coercion 
of employers of labor, or their agents, in the designation of such 
representatives or in self-organization or in other concerted ac- 
tivities for the purpose of collective bargaining or other mutual 
aid or protection ;) and— 

‘(2) that no employee and no one seeking employment shall 
be required as a condition of employment to join any company 
union or to refrain from joining, organizing, or assisting a labor 
organization of his own choosing; * * *’ 


The right to organize and bargain collectively connotes the right to 
strike in event that such course is deemed advisable, by the employees, 
for their mutual aid or protection. The latter is an incident of, and im- 
parts efficacy to, the former. It cannot be that Congress intended to re- 
serve the right of collective action, in respect of wages, and to deprive 
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the employees of the only weapon at their command to make its ex- 
ercise effective—a lawful weapon devised to secure the enforcement of a 
fundamental right. A construction that would deny to the employees 
the privilege of striking, to enforce what they conceive to be a just de- 
mand for a wage increase, would emasculate and devitalize the clause 
conferring the right to organize and bargain collectively. The denial of 
this long-established fundamental right to strike would, in effect, compel 
acceptance of the scale of wages fixed by the employer. The act does not 
provide compulsory arbitration, in any form, of wage controversies. And 
‘collective bargaining’ is not bargaining at all, in any just sense, unless 
itis voluntary on both sides. Hitchman Coal & Coke Co. v. Mitchell, 245 
U. S. 229, 38 S. Ct. 35, 62 L. Ed. 260.” 


— + 


Upon the question of the terms of a preliminary injunction, the 
Court said: 


“A restraint pendante lite was granted (114 N. J. E. 307, 168 Atl. 
799), and from the order therefor defendants appeal. It is sweeping in 
character. It restrains not only unlawful conduct, but also that which 
has hitherto been regarded as lawful. It enjoins not only the intimida- 
tion and coercion of complainant’s employees Dy violence, threats, an- 
noyances and other unlawful practices, but the conduct of the strike 
itself. It prohibited defendants ‘from participating, promoting, encourag- 
ing, directing, or being in anywise engaged in any strike against or picket- 
ing of the complainant, its business or factory.’ Affirmative action on 
the part of the employees is expressly limited to organizing and bargain- 
ing collectively with complainant ‘through representatives of such em. 
ployee’s own choosing, from among their own number, to seek an equitable 
adjustment of such grievances’ as they may have against complainant 
‘relating to labor conditions in complainant’s factory.’ * * * 

In the permissive clause of the restraining order under review, this 
tight of employees to organize and bargain collectively, through repre- 
sentatives of their own choosing, is qualified to require that such repre- 
sentatives be selected ‘from among their own number. This manifestly 
is an unwarranted attempt to modify the requirements of the act. It is 
a palpably unjustified interpolation. The learned Vice Chancellor evolved 
the theory that the Recovery Act, by the provisions in question, makes 
the individual plant the exclusive unit for collective bargaining, and denies 
to all non-employees, termed ‘intermeddlers,’ the right of participation in 
such endeavors. This is obviously a misconception. The act does not, 
expressly or impliedly, so circumscribe the activities of the employees in 
striving for their mutual welfare and protection. Such a provision would 
run counter to a long-established federal policy in dealing with organized 
labor, growing out of the enforcement of the employees’ constitutional 
guarantees. It was clearly not the purpose of Congress, as a part of the 
emergency program, to put collective bargaining on this parochial basis. 

Many of complainant’s employees joined the defendant trade union, 
an affilate of the American Federation of Labor, a responsible labor or- 
ganization with nationwide jurisdiction, before the strike was inaugurated. 
The interpretation of the act adopted by the Vice Chancellor would out- 
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law this organization, and prevent the affiliation of the individual unions 
with a body organized to promote the common aims and purposes, at 
least to the extent of making unlawful the rendering of aid and as- 
sistance by the principal body to secure the redress of the grievances of 
employees in the individual plant, and in advancing their common in- 
terest and welfare. The Vice Chancellor would go further. He would 
prevent the employees of the individual plant from participating in any 
organization but one composed of the plant’s own employees, under the 
sole leadership of persons selected from its members, and limit their 
activities to seeking ‘an equitable adjustment’ of their “grievances relating 
to labor conditions’ in their own plant. A congressional purpose to effect 
this radical departure from a firmly established policy will not be implied. 
It must be expressd in clear and unequivocal language. 

The personal liberty and right of property guaranteed by the Fifth 
Amendment of the Federal Constitution embrace the right to make con- 
tracts for the purchase of the labor of others, and equally the right to 
make contracts for the sale of one’s own labor. The enjoyment of these 
constitutional rights is subject always to the fundamental condition that 
no contract, whatever its subject-matter, can be sustained, which the law, 
upon reasonable grounds, forbids as inconsistent with the public interest, 
or as hurtful to the public order, or as detrimental to the common good. 
Adair v. United States, 208 U. S. 161, 174 28 S. Ct. 277, 52 L. Ed. 436; 
Coppage v. Kansas, 236 U. S. 1, 14, 35 S. Ct. 240, 59 L. Ed. 441; Hitch- 
man Coal & Coke Co. v. Mitchell, supra. It would indeed be anomalous 
if society, itself an organization that fosters association for the achieve- 
ment of a common objective in every conceivable field of endeavor, if 
not contrary to positive law or inimical to the public welfare, should bar 
the union of workingmen. The law, therefore, recognizes the right of 
workingmen to unite and to invite others to join their ranks, thereby 
making available the strength, influence and power that come from such 
association. By virtue of this right, powerful labor unions have been 
organized. Gompers v. Buck’s Stove & Range Co., 221 U. S. 418, 31 
S. Ct. 492, 55 L. Ed. 797.” 


On the question of picketing, the Court said: 


“Picketing is lawful if it does not have an immediate tendency to 
intimidation of the other party to the controversy, or an immediate 
tendency to obstruct free passage such as the streets afford, consistent with 
the right of others to enjoy the same privilege. Keuffel & Esser v. Inter. 
Asso. Machinists, supra; American Steel Foundries v. Tri-City C. T. 
Council, supra; Nann v. Raimist, 225 N. Y. 307, 174 N. E. 690. The 
modern view is that picketing is not per se unlawful, and should not be 
enjoined, if peaceably carried on for a lawful purpose.” 


(See Prentice-Hall Federal Trade and Industry Service, Sec. 8169). 


Machinery limitation provisions of Code—lInjunction refused to restrain 
prosecuting attorney from seeking indictments. 


In the. case of Richmond, Hosiery, Mills. v. Lawrence S. Camp, the 
United States District Court for the Northern District of Georgia ruled 
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that the National Industrial Recovery Act was constitutional and de- 
clined to issue an injunction to restrain the United States District At- 
torney in that District from seeking indictments from the Federal Grand 
Jury for violations of the machine-limitation provisions of the Hosiery 
Code. The District Attorney was prepared to press charges of viola- 
tions in that the productive operation of hosiery mill machinery should 
not exceed two shifts of 40 hours each per week, the charge being that 
the defendant in question operated three shifts. (See Prentice-Hall Fed- 
eral Trade and Industry Service, Sec. 8175). 


Enforcement of wage differentials. 


In Mengel Company v. T. J. Sparks, et al, the United States District 
Court for the Western District of Kentucky denied a restraining order to 
prevent the United States District Attorney from enforcing minimum 
wage rates for the Northern area against the Mengel Company. The 
Company alleged that the application of this rate would increase its 
overhead $13,000.00 a year. The Attorney for the Government replied 
that the salary of the General Manager of the Company had been in- 
creased in 1933 from $20,000.00 to $40,000.00 per year and he thought if 
the Company could stand that wage increase for its General Manager it 
could stand a $13,000.00 increase for the ordinary workers. The Com- 
pany’s application for a temporary injunction was denied. (See Prentice- 
Hall Federal Trade and Industry Service, Sec. 8185). 


Delegation of legislative power held that Federal Government may pro- 
hibit interstate transportation of oil produced in excess of State quota. 


In the recent case of A. D. Ryan, et al v. Amazon Petroleum Corpora- 
tion, the United States Circuit Court of Appeals for the Fifth Circuit 
decided that Section g (c) of the N. I. R. A., authorizing the President 
to prohibit the interstate transportation of oil produced in excess of state 
quotas, cannot be said to be merely a regulation of production within a 
state, and that the Federal regulation is actually only of interstate and 
foreign commerce, adjusted to aid the state action. On the question of 
delegation of authority, the Court said: 


“The delegation to the President of power to put the prohibition of 
Sect. 9 (c) into effect is not seriously attacked. Such a thing has been 
often done under varying forms of language, as appears by the review of 
statutes in Field v. Clark, 143 U. S. 649: See also Hampton v. United 
States, 276 U. S. 394. But the regulations promulgated by the Secretary 
of the Interior’ and the Code approved’ by the President are strongly at- 
tacked as an improper delegation of legislative power. We have shown 
the regulations’in qtiestion to be reasotiable and within the Act if made by 
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the President. The Act in Sect. 2 (b) expressly authorized the Presj- 
dent to appoint someone else to exercise any function or power given 
him, and he appointed the Secretary to exercise this function. It is the 
case of a legislative agent authorized to appoint a subagent. Congress, 
well knowing that the President could not personally do all that was put 
on him, authorized him to select someone to attend to the business in- 
stead of itself appointing such a one. We know of nothing to forbid it. 
The regulations made by the Secretary stand as though Congress had 
directly authorized him to make them. 

The Code is a novelty in legislation. Its making was not a delega- 
tion by Congress of a power of legislation to the various trade or in- 
dustrial groups mentioned in Sect. 3. The groups could really do nothing 
but advise the President, just as Congress itself often is advised by 
hearing those to be affected. While a very strong influence is accorded 
to each group, it is the President’s act in approving a recommended Code 
or imposing an involuntary one that gives it force. Congress puts sanc- 
tions behind either which are intended to make it enforceable law.” 


(See Prentice-Hall Federal Trade and Industry Service, Sec. 8191). 


Preliminary injunction granted enjoining United States from prosecut- 

ing violations of minimum wage under the bituminous coal code—Na- 

tional Industrial Recovery Act held unconstitutional—Act held not 

within the Police power, the general welfare clause of the Constitution, 

the commerce clause and an unconstitutional delegation of power to the 
President. 


In the case of Hart Coal Corporation, et al v. Thomas J. Sparks, 
United States Attorney for the Western District of Kentucky, and J. R. 
Layman, State Compliance Director of Kentucky, the United States 
District Court for the Western District of Kentucky held the National 
Industrial Recovery Act to be unconstitutional and issued a preliminary 
injunction restraining the enforcement thereof as against the complaining 
company. On the question of the effect of the general emergency upon 


said legislation, the Court said: 


“Certainly no emergency, no matter how pressing, can clothe Con- 
gress with any power to legislate on matters not expressly or impliedly 
confided to it by the Constitution. 

In the great case of Ex Parte Milligan, 4 Wall. 2, the Supreme Court 
exploded the doctrine that emergency creates national power in the fol- 
lowing language: 


‘The Constitution of the United States is a law for rulers 
and people, equally in war and in peace, and covers with the 
shield of its protection all classes of men at all times and under 
all circumstances. No doctrine, involving more pernicious con- 
sequences, was ever invented by the wit of man than that any 
of its provisions can be suspended during any of the great exigen- 
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cies of government. Such a doctrine leads directly to anarchy 
or despotism, but the theory of necessity on which it is based is 
false; for the government, within the Constitution, has all the 
powers granted to it which are necessary to preserve its existence ; 
as has been happily proved by the result of the great effort to 
throw off its just authority.’ 


In Wilson v. New, 243 U. S. 332, the Supreme Court again held that 
a national emergency could not be made the source of congressional 
power; that it could not call into existence a power not granted in the 
Constitution. And again, in the very recent case of Home Building & 
Loan Association v. Blaisdell, 290 U. S. 398, the Supreme Court, through 
Mr. Chief Justice Hughes, was careful to explain that while emergency 
may afford a reason for the exertion of admitted legislative power, it can 
not call into life a power which has never existed. 

The so-called rent cases—Block v. Hirsch 256 U. S. 135; Brown 
Holding Co. v. Feldman, 256 U. S. 170; Levy Leasing Co. v. Siegel, 258 
J, S. 242, and the more recent cases of Home Building & Loan Associa- 
tion v. Blaisdell, 290 U. S. 398, and Nebbia v. New York, decided by the 
Supreme Court on March 5, 1934, have been thought by many to afford 
support for the emergency doctrine; but this conception of these cases 
is erroneous. 

The case of Block v. Hirsh, supra, involved the extent to which the 
police power of Congress over the District of Columbia may be exercised 
in an emergency; and Brown Holding Co. v. Feldman and Levy Leasing 
Co. v. Siegel, supra, involved the extent of the exercise of the police 
power of the State of New York in an emergency. The same question 
was involved in the Minnesota case of Home Building & Loan Associa- 
tion v. Blaisdell and the New York case of Nebbia v. New York, supra. 

In considering these cases it is important to keep in mind that the 
National government has no police power, as that term is generally un- 
derstood, within the boundaries of sovereign States, except over property 
therein owned by the government in its proprietary capacity. It does 
possess such police power over the District of Columbia by virtue of 
Clause 17, Section 8, Article 1 of the Constitution, which authorizes 
Congress— 


‘* * * to exercise exclusive jurisdiction in all cases whatso- 
ever, over such District (not exceeding ten miles square) as 
may, by cession of particular States, and acceptance of Congress, 
become the Seat of Government of the United States, and to 
exercise like authority over all places purchased by the consent 
of the Legislature of the State in which the same shall be, for 
the erection of forts, magazines, arsenals, dock-yards and other 
needful buildings.’ 


This provision of the Constitution vests in Congress all legislative 
power over the District of Columbia, and such power, of course, includes 
the general police power inherent in governments possessing unrestricted 
legislative authority. So, in the District of Columbia Rent Case, the 
Supreme Court found that the underlying power necessary to sustain the 
legislation was the police power conferred by the Constitution over the 
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District, and that the emergency simply justified the exercise of this 
admitted existing power to an extent which would not be tolerated in 
normal times. 

The only police power possessed by Congress other than that here- 
tofore noted is over the territories and public domain of the United 
States, and the authority for the exercise of the police power in this 
field is found in Clause 2, Section 3, Article 4 of the Constitution, which 
provides : 

“The Congress shall have the power to dispose of and make 

all needful rules and regulations respecting the territory or 

other property belonging to the United States.’ 


The generally recognized power of Congress to define certain acts 
as crimes, and fix the punishment therefor, does not rest upon the police 
power proper, but upon the expressly or impliedly granted powers of 
the National government, and upon that provision of the Constitution 
conferring upon Congress the power to make all laws necessary for 
carrying into execution the enumerated powers of the National govern- 
ment Thus, Congress under the commerce clause has the power to define 
offenses against such commerce and fix the punishment therefor, and the 
same is true with reference to the other powers expressly or impliedly 
conferred upon the National government. But this is a very different 
thing from the police power which embraces the right to legislate for the 
general welfare, health and safety of the community. This is the highest 


power possessed by a government having unrestricted legislative authority. 
Granted a reasonable basis for its exercise, it acknowledges few, if any, 
limitations in such a government; but, with the exceptions heretofore 
noted ; it is not possessed by the Government of the United States, except 
to the extent that it exists in connection with the exercise of it delegated 
powers. See: The Lottery Cases, 188 U S. 321; Hipolite Egg Co. v. 
United States, 220 U. S. 45; Caminetti v. United States, 242 U. S. 470.” 


In concluding that the Act is unconstitutional and beyond the powers 
of Congress, the Court said: 


“The real question is: Does the Act, as so construed, transcend the 
constitutional power of Congress? 

In considering this question we must never forget that the National 
government is one of delegated powers, and that Congress possesses only 
such legislative powers as are expressly or by implication conferred upon 
it by the people in the Constitution. Even though the Ninth and Tenth 
Amendments to the Constitution had never been adopted, it would be 
difficult, in the light of the history of the Constitution, of its source, and 
of the objects sought to be accomplished by it, to reach any other con- 
clusion than that there is reserved to the States or to the people all the 
powers and rights not expressly or impliedly conferred upon the Na- 
tional government. But the Ninth Amendment, which declares— 


“The enumeration in the Constitution, of certain rights, shall 
not be construed to deny or to disparage others retained by the 


people’— 
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and the Tenth Amendment, providing that— 


‘The powers not delegated to the United States by the Con- 
stitution, nor prohibited by it to the States, are reserved to the 
States, respectively, or to the people’— 


ut this matter beyond all question. Therefore Congress does not have 
all legislative power. It possesses only such legislative power as has 
been expressly or impliedly conferred upon it. 

By Clause 3, Section 8, Article 1 of the Constitution, Congress is 
given the power— 


‘To regulate commerce with foreign nations, and among the 
several States, and with the Indian tribes.’ 


It is to be noted that the power vested in Congress by this clause is 
not the power to regulate every activity ofthe people. It does not grant 
the power even to regulate all commerce; it must be interstate or foreign 
commerce, embracing within that power, of course, the power to regulate 
such acts and transactions as, within constitutional limitations, can be 
reasonably deemed to directly affect interstate commerce. Interstate com- 
merce can not constittuionally be stretched to reach those activies not em- 
braced within the meaning of the word commerce ‘Commerce’ has been de- 
fined by Webster as intercourse, especially the exchange or the buying and 
selling of commodities ; trade or traffic; and of course includes the move- 
ments necessary to such intercourse, trade or traffic, and the instrumentali- 
ties of such movements, but it does not include production or manufacture 
of articles of commerce.” 


Regarding the oft repeated contention that the Preamble to the Con- 
stitution is a source of power to Congress, the Court said : 


“It would hardly seem necessary to demonstrate the fallacy of the 
claim that there is any inherent or general power unmentioned in the Con- 
stitution to accomplish the purposes set forth in the pramble to that 
instrument. It would seem perfectly apparent that the objects set forth 
in the preamble were intended by the fathers to be attained through the 
exercise of the powers granted to the National government in the Con- 
stitution; otherwise, the National government is not one of limited dele- 
gated powers, but of unlimited powers, with Congress free to accomplish 
the purposes set out in the preamble in whatever way may appeal to the 
judgment of that body. Of course, the statement of this proposition car- 
ries with it its own refutation. 

The present, however, is not the first time that the argument has 
been advanced that the preamble contains an affirmative grant of power. 
Such a contention was advanced in Jacobson v. Massachusetts, 197 U. S. 
11, and Mr. Justice Harlan, for the court, disposed of this contention in 
this language : 


‘We pass without extended discussion the suggestion that 
the particular section of the statute of Massachusetts now in 
question is in derogation of rights secured by the Preamble of 
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the Constitution of the United States. Although that Preamble 
indicates the general purposes for which the people ordained 
and established the Constitution, it has never been regarded as the 
source of any substantive power conferred on the Government 
of the United States or on any of its departments. Such powers 
embrace only those expressly granted in the body of the Constitu- 
tion and such as may be implied from those so granted. AI- 
though therefore, one of the declared objects of the Constitution 
was to secure the blessing of liberty to all under the sovereign 
jurisdiction and authority of the United States, no power can 
be exerted to that end by the United States, unless, apart from 
the Preamble, it be found in some express delegation of power 
or in some power to be properly implied therefrom’.” 


A suggestion, that the power given by Clause 5, Section 8 of the 
Article 1, authorizing Congress to coin money and regulate the value 
thereof, by implication extends power to the legislative branch to regulate 
the vaiue of money in terms of labor, is brushed aside by the Court in 
this language: 


“So far as I am advised, the only contention that there is any other 
constitutional provision supporting the power here claimed is the sug- 
gestion, which has been rather tentatively advanced by the general counsel 
for the National Recovery Administration, that the authority is implicit 
in Clause 5, Section 8 of Article 1, which empowers Congress to coin 
money and regulate the value thereof It is suggested that the Federal 
government would be acting within its delegated powers under this clause 
in relating the value of money to the wages of labor, and could thus bring 
within national control the wages and hours of service in every industry 
in the country. I am quite satisfied that no reputable court would so con- 
strue that provision of the Constitution, and the suggestion only serves 
to illustrate the straits to which those are driven who would sustain the 
National Recovery Act, as construed by its enforcers.” 


In condemning the usurpation of authority, which the Court sees in 
the National Recovery Act, the decision goes on to state: 


“The scheme of regulation of the strictly local affairs of the citizens 
of the country attempted to be set up and enforced under the Recovery 
Act, has no place in our system of government, and it is futile for its 


defenders to attempt to justify it on constitutional grounds. No such 
justification can be found. It is the boldest kind of usurpation—dared 
by the authorities and tolerated by the public only because of the be- 
wilderment of the people in the present emergency. Every person at all 
familiar with the Constitution and our scheme of government under it 
knows that no such power exists, and its mere academic assertion would 
be amusing, but its determined exercise is tragic. In the exercise of this 
claimed power, the National authorities have reached out and by Codes 
and other regulations are attempting to regulate every conceivable charac- 
ter of local business—the tailor in his shop, the merchant in his store, 
the blacksmith at his forge, the coal operator and the manufacturer. Ap- 
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parently, none of the activities of man are acknowledged as beyond its 
reach. If the existence of such a power in the National government be 
admitted, it means the end of constitutional government in this country, 
under which individual effort and initiative have been fostered and en- 
couraged, and the people generally have enjoyed a degree of liberty of 
person and security of property unknown to the rest of the world. I know 
of no higher duty of the National Courts, the judges of which are sworn 
to support and defend the Constitution of the United States than to strike 
down such an unwarranted invasion of the reserved powers of the States 
and ofthe people.” (Italics ours.) 


(See Prentice-Hall Federal Trade and Industry Service Sec. 8226). 





UNRECORDED REALTY INSTALLMENT CONTRACT v. 
SUBSEQUENT JUDGMENT 


By Wicsur J. Bernarp (Of the New Jersey Bar) 


When the sun of prosperity shines throughout the land, real 
estate developing companies bask in the sun—and grow fat. When 
that sun is hid by clouds of depression, these companies emaciate— 
and die. Generally, the promoters of these companies suffer little; 
they start on the proverbial shoe string, and in the end they lose the 
shoe string. What about the many who purchase lands and build- 
ings from these companies on installment contracts, which they do 
not record? Are subsequent judgments against the developing com- 
panies superior to the unrecorded installment contracts? The fol- 
lowing paragraphs shall discuss this problem. 

The New Jersey Conveyance Act (Sec. 54—Conveyance Act 2 
C. S. 1553) provides that recordable instruments (these include con- 
tracts to purchase real estate) (Sec. 21—Conveyance Act 2 C. S. 1541) 
are void unless recorded against judgment creditors and purchasers 
and mortgagees for value without notice. This statute places a judg- 
ment creditor on the same level as an innocent purchaser for value. 
Therefore, the same rules that apply to an innocent purchaser or 
mortgagee applies to a judgment creditor (Sec. 544—Conveyance Act 
2C. S. 1553). 

The statute makes a prior unrecorded contract void as against 
a subsequent judgment creditor without notice. The difficulty lies 
in what constitutes notice. In Tack v. Ayres, 56 N. J. E. 56, Vice 
Chancellor Pitney refused to set any definite rule, each case depending 
on its peculiar facts. The test is that whatever puts a party on inquiry 
is sufficient notice, and as effectual as actual notice. Truly, each case 
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must stand or fall on its own facts (Knapp v. Bailey, 79 Me. 195, 9 
At. 122). 

The judgment creditor is bound by the contracts and recitals in 
the instruments composing the chain of title (H. C. Tack v. Ayers, 
56 N. J. E. 56, 38 AT. 194). If the facts contained therein are suffici- 
ent to put the party on inquiry, the notice is sufficient. The burden 
of proof of notice is, of course, on the party exerting or relying upon 
it (Majewski v. Greenberg, 101 N. J. E. 134, 136 AT. 749). 

If there is nothing in the chain of title to put the judgment credi- 
tor on inquiry, and generally there is nothing, the remaining beacon 
sufficiently bright to put a person on inquiry, is possession. Pos- 
session by the installment purchaser is sufficient notice to put the de- 
fendant upon inquiry and this is sufficient notice (Wanner v. Sisson, 
29 N. J. E. 141; Havens v. Bliss, 26 N. J. E. 363; Diehl v. Page, 3 
N. J. E. 143). The test is not whether the judgment creditor knew of 
the possession, but whether it was open, visible and notorious, such 
as would put a reasonable prudent man on inquiry as to the nature of 
the possession (In Hodge’s Extrs. v. Amerman, 40 N. J. E. 99, 2 AT. 
257; McCall v. Yard, 11 N. J. E. 58). Possession of the land is the 
equivalent of notice to the world of a claim of right to said land 
(LaCombe v. Hedley, 91 N. J. E. 63, 108 AT. 185). 

It is, therefore, clear that the rights of an unrecorded installment 
quent judgment creditor. As between a prior grantee in possession 
purchaser of real estate in possession are prior to those of a subse- 
under an unrecorded deed and a subsequent grantee under a recorded 
deed, the prior grantee has the better title (Patterson v. Loiseaux, 
92 N. J. E. 569, 114 AT. 336; Rev. 93 N. J. E. 446, 116 AT. 697; 
Diehl v. Page, 3 N. J. E. 143); also a prior grantee in possession 
under an unrecorded deed has a better title than a subsequent judg- 
ment creditor (South Jersey Furniture Corp. v. Dorsey, 95 N. J. E. 
530, 128 ATL. 543; Hodge’s Extrs. v. Amerman, 40 N. J. E. 99, 2 AT. 
257). What are the rights of the subsequent judgment creditor against 
an installment purchaser under an unrecorded contract as to the pur- 
chase money remaining unpaid at the time of the entry of the judg- 
ment? There is no case directly on this point in New Jersey. But in 
Majewski v. Greenberg, 101 N. J. E. 134, Vice Chancellor Berry stated 
that the time as of which priorities are to be determined is the date 
of the attching of the lien. And in Storch v. Tepperman, 99 N. J. E. 
48, Vice Chancellor Backes said that to entitle one to the protection 
of equity—the consideration price must have been paid in full before 
notice of a supefior claim. 

It seems that the correct rule should protect the installment pur- 
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chaser in possession up to the time he received actual notice of the 
entry of the subsequent judgment. When a person is in possession 
of land under an unrecorded agreement with the owner for its pur- 
chase, his possession is sufficient notice of his rights to put others on 
inquiry, and if they purchase from the owner, the contract of pur- 
chase may be enforced against them (Tack v. Ayers, 56 N. J. E. 56, 
38 AT. 194). A judgment creditor being in the same class as a sub- 
sequent purchaser (Majewski v. Greenberg, 101 N. J. E. 134; 136 AT. 
749), and the person in possession having notice of the subsequent 
judgment, he would be compelled to proceed against both the owner 
and the judgment creditor (Storch v. Tepperman, 99 N. J. E. 48, 131 
At. 626); or, if the judgment creditor had perfected his title by levy 
on execution and sale to complete the agreement (Storch v. Tepper- 
man, 99 N. J. E. 48, 131 At. 626). 

In South Carolina the whole theory of possession as notice has 
been repudiated by statute (South Carolina Civil Code, Nos. 5312, 
5313). It was held under this statute that possession under un- 
recorded executory contract of sale is not constructive notice, affect- 
ing rights of subsequent purchasers for value (Epps v. McCallum 
Realty Co., 138 S. E. 297, 139 S. C. 481). As to the wisdom of the 
abrogation of this rule, a dilemma is presented; iniquity and harsh- 
ness can be visualized under the rule and also under its abrogation. 
The best thought is that it should not be abrogated. 

In New Jersey, strange as it may seem, under certain instances 
an installment purchaser in possession whose contract has not been 
filed is better protected than a purchaser whose contract is recorded. 
The Conveyance Act provides that where a contract for sale of real 
estate is recorded, suit for specific performance or rescission must be 
bought within four months after the time for taking title, and if no 
time is stated, then within four months after the last payment should 
have been made under the contract, and if not so commenced the con- 
tract is void (Sec. 116 Conveyance Act. Stock v. Sobocinski, 100 N. 
J. E. 414, 136 AT. 333; Gerba v. Mitruske, 84 N. J. E. 141, 94 At. 34). 
It has been held that this statute does not apply to contracts that are 
not recorded. (Storch v. Tepperman, 99 N. J. E. 48; 131 At. 626). We 
come to a place in time when a recorded contract is void and an un- 
recorded one good. The purpose of this statute, undoubtedly, was to 
prevent a defaulting purchaser from clogging the records by record- 
ing his contract and preventing the owner from conveying to an- 
other without first buying off the defaulting purchaser. Its effect, 
however, is to destroy the purpose of recordation; namely, protection. 

The remedy of the installment purchaser in possession under an 
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unrecorded contract against the subsequent creditor is by bill for 
specific performance or bill to quiet title. When the full purchase 
price has not been paid before notice of the subsequent judgment, 
the remedy is a bill for specific performance against the owner and 
the judgment creditor (Storch v. Tepperman, 99 N. J. E. 48, 131 At. 
626; Bartlett v. Smith, 109 N. W. 260, 146 Mich. 117, 117 Amer. St. 
Report, 625). When the full purchase price has been paid and a deed 
received from the vendor, a bill to quiet title against the subsequent 
judgment creditor is the correct remedy (Majewski v. Greenberg, 101 
N. J. E. 134, 136 AT. 749). 





CURRENT DECISIONS 


Digests of and Comments upon Important Current Decisions of 
the New Jersey Courts. Selected and Compiled by 
Maurice C. BriGapier. 


Insurance ... Accidental Means 


The plaintiff was insured by the defendant company against bodily 
injury sustained during the life of the policy directly and independently 
of all other causes through accidental means. While pitching quoits, with 
a peculiar form of delivery, but one which he always used, he twisted or 
wrenched his back and fell to the ground, suffering excruciating pain. 
Suit having been brought by the plaintiff upon the said policy; judgment 
was entered in favor of the plaintiff and against the company. On appeal 
to the New Jersey Supreme Court, held, reversed. Lawrence v. Massa- 
chusetts Bonding and Insurance Company, 113 N. J. L. 265. The injury 
did not arise directly and independently of all other causes through ac- 
cidental means. The fall was the result of, and not the cause of the 
injury. A chance happening may occur otherwise than by accidental 
means. If a result is such as follows from ordinary means, voluntarily 
employed in a not unusual or unexpected way, it cannot be called a result 
effected by accidental means. But if in the act which precedes the injury, 
something unforeseen, unexpected, unusual occurs which produces the 
injury, then the injury has resulted through accidental means. The means 
by which the injury occurred were ordinary means, voluntarily employed, 
in a not unusual or unexpected way. Lower v. Metropolitan Life In- 
surance Co., 111 N. J. L. 426, 168 A 592 cited with approval. In that 
case the insured while pursuing his usual work on an extremely hot day, 
suffered a sun-stroke from the effect of which he died. The policy under 
which he was insured provided for the payment thereof upon proof of 
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death as the result directly and independently of all other causes of bodily 
injury sustained through external, violent, and accidental means. Held, 
that the death of the insured from such cause was the result directly and 
independently of all other causes of bodily injury sustained through ex- 
ternal, violent and accidental means. 


Constitutional Law . . . Municipal Regulation of Commercial Vehicles 


The City of Jersey City passed an ordinance making it unlawful for 
the driver of any commercial vehicle to use or travel upon the elevated 
highway known as Pulaski Highway within the corporate limits of the 
City of Jersey City. The ordinance was adopted as the result of frequent 
and serious accidents occurring upon the said Highway and after a survey 
had been made of the causes and conditions surrounding said accidents. 
The prosecutor having violated the ordinance, was convicted in the First 
Criminal Court of Jersey City. On certiorari to the Supreme Court to 
review the validity of the conviction, held, affirmed. Garneau v. Eggers, 
113 N. J. L. 245. The ordinance was adopted pursuant to the provisions 
of the vehicular Traffic Act, Chapter 281 of the Laws of 1928, which em- 
powered municipalities to pass ordinances limiting the use of streets to 
certain class of vehicles. The ordinance does not constitute an interfer- 
ence with interstate commerce, but on the contrary, in view of the special 
conditions, is a legitimate exercise of the police power. The regulation 
of all commercial vehicles on particular streets, even to their complete 
exclusion therefrom, when deemed necessary in the public interest, is 
within the police power delegated to municipalities, and where such regu- 
lation bears a direct relationship to the public safety and is reasonable, 
itis a valid regulation. The fact that the federal government under “The 
Federal Aid Road Act,” contributed part of the costs of said highway 
does not, in the absence of legislation by congress, prevent the munici- 
pality from making such regulations as are reasonable and within the 
exercise of the police power. 


Descent of Real Estate ... To the Surviving Spouse 


The decedent acquired the real estate in question in 1919, at which 
time he was already married. He subsequently divorced this wife and 
later married his present widow. He died in 1932, intestate, seized of 
the land in question, leaving him surviving his widow, the second wife 
and two aunts The state commissioner in charge of transfer inheritance 
tax assessments, ruled, that under the provisions of the Descent Act, the 
real estate vested in the aunts. On appeal by the widow to the Preroga- 
tive Court, held, affirmed. Maul v. Martin, 116 N. J. Eq. 479. Prior 
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to 1926 the surviving spouse under the Descent Act did not inherit the 
real estate of the deceased spouse until the property was ready to escheat 
to the State, because of a want of heirs to take. Under the 1926 Act 
the surviving spouse is given the inheritance, provided the deceased spouse 
shall die without leaving lawful issue and provided that the property 
shall have been purchased by the deceased spouse during coverture. Held, 
that the word “coverture” means coverture between the decedent spouse 
and the surviving spouse ; that it does not include the coverture of a prior 
marriage between the decedent and some other spouse, at the time the 
property was purchased. 


Mortgages ... Relief in Equity against Deficiency Liability 


A mortgagee having foreclosed a mortgage in which proceeding the 
property was sold and purchased by the mortgagee, instituted suit at law 
to recover the deficiency that arose as a result of said sale. The suit was 
instituted against one who had entered into a bond guaranteeing the pay- 
ment of the mortgage The guarantor thereupon filed a bill in equity to 
restrain the mortgagee from proceeding with the deficiency suit at law 
until the mortgagee first credited the actual value of the property to the 
amount of the deficiency. The mortgagee contended that the guarantor 
was financially able to pay the amount of the mortgage and was financially 
able to protect himself at the Sheriff’s sale, but that he neglected or re- 
fused to do so. Held, by Vice Chancellor Berry that this would constitute 
a good defense. Maher v. Usbe Bidg. & Loan Ass’n., 116 N. J. Eq. 398, 
174 A 159. The decision of this Court in Federal Title and Mortgage 
Guaranty Co. v. Lowenstein, 113 N. J. Eq. 200, 166 A 538, relied upon 
by the complainant, was born of an emergency, but it established no gen- 
eral rule requiring the allowance of credit for the value of premises sold 
at foreclosure sale. Emergencies such as arose in that case are essential 
to invoke the equities there stated. These equities are well founded in 
principle, but may be invoked only by the distressed. The disappointed 
but affluent mortgagor may not take advantage of a rule designed to relieve 
distress during an emergency to avoid payment of his debt and unload his 
unprofitable land upon an unwilling mortgagee who is as much entitled 
to the protection of this court as is the mortgagor. 
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ELLEN ZITO V. ANTHONY ZITO 


ELLEN ZITO v. ANTHONY ZITO 


(Hudson County Juvenile and Domestic Relations Court) 


Husband and Wife—Validity of Foreign Divorce—Jurisdiction of 
Domestic Relation Court to Determine 


For complainant, Alexander Simpson, Esq., of Jersey City. 
For defendant, Allan Benny, Esq., of Bayonne. 


BARISON, J.: This action is brought under an Act entitled, 
“An Act to establish Juvenile and Domestic Relations Courts defining 
their jurisdiction, powers and duties and regulating procedure there- 
in,” (Revision of 1929; L. 1929, c. 157, p. 274, etc) and the supplements 
thereto and amendments thereof. 

Ellen Zito, who was married to Anthony Zito on August 23, 1928, 
complains that Anthony Zito has failed to provide for her ever since 
May 1, 1934. Anthony Zito admits his failure to provide for Ellen 
Zito since May 1, 1934, and sets up as a defense a decree of divorce 
obtained in the Second Judicial District Court of the State of Nevada, 
in and for the County of Washoe, on May 1, 1934, which decree was 
obtained on the ground of extreme cruelty. Ellen Zito attacks the 
validity of the decree on the ground that it was obtained by fraud. 

There is, of course, a great deal of testimony as to their mar- 
ried life and considerable testimony as to the facts surrounding the 
obtaining of the divorce from which a court of competent jurisdiction 
may find that the divorce was obtained by fraud. I will not here deal 
with these questions, but, rather, with the question whether or not the 
Court of Domestic Relations is the proper forum to hear and de- 
termine any case wherein the validity of a foreign decree of divorce is 
involved. 

Under the Juvenile and Domestic Relations Court Act entitled, 
“An Act to establish Juvenile and Domestic Relations Courts, defining 
their jurisdiction, powers and duties and regulating procedure there- 
in” (Revision of 1929; L. 1929, c. 157, p. 274, etc.), the Court has 
jurisdiction to hear and determine disputes involving the domestic 
relation or the welfare of children, the jurisdiction over which is now 
or may hereafter be vested by law in any court of this State except the 
Court of Chancery or Orphans’ Court. It shall have jurisdiction to 
hear and determine complaints for violation of the following acts, “An 
Act concerning disorderly persons” (Revision of 1898), “An Act for 
the settlement and relief of the poor” (Revision of 1924), “An Act 
concerning the welfare of children” (approved April the eighth, nine- 
teen hundred and fifteen), “An Act for the maintenance of bastards” 
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(Revision of 1898), “An Act to promote home life for dependent 
children,” and the acts amendatory of and supplemental to the above 
entitled acts together with any future acts, revisions, re-enactment or 
new acts covering similar complaints or offenses, where the gravamen 
of the complaint under such acts is the failure or neglect of one mem- 
ber of the family to satisfy or discharge his legal obligations to an- 
other of a family, and also jurisdiction to hear and determine com- 
plaints against any person who shall abuse, neglect, cruelly treat or 
abandon a child or children or who shall contribute to the deliquency 
of any child. It shall have jurisdiction to hear and determine in sum- 
mary manner, disputes involving the domestic relation, where the 
gravamen of the complaint is the failure to provide support or ade- 
quate support. 

The Juvenile and Domestic Relations Court was created by the 
Legislature and its power and jurisdiction is limited and confined to 
such subject matter as is set forth in the Statute. 

Nowhere in the Statute or in any of the Acts therein referred to, 
can I find any section which confers upon the Juvenile and Domestic 
Relations Court the right to hear and determine any issue wherein 
the legality of a divorce obtained in any foreign state is involved. 

The Juvenile and Domestic Relations Court, has, by virtue of 
the Statute, the right to hear and determine any issue involving do- 
mestic relations where the gravamen of the complaint is the failure to 
provide support or adequate support for the wife. It is true that asa 
prerequisite to an award of support, in a case where the marital status 
is in issue, the Court must first determine whether or not the relation- 
ship of husband and wife exists. In this case, however, I am called 
upon to determine the validity or legality of a foreign decree of di- 
vorce in deciding whether or not the relationship of husband and wife 
exists, and I do not believe that the Legislature ever intended the 
Juvenile and Domestic Relations Court to have the right to determine 
the validity or legality of any foreign decree of divorce. 

I will deny the relief sought by the complainant for the reasons 
herein set forth. 
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SOME STATE NOTES 


New Jersey Law School here- 
with announces its graduate 
courses for the academic year 
1934-35. 

The degree of Master of Laws 
is awarded to holders of the de- 
gree of Bachelor of Laws from a 
duly approved law school, after 
regular attendance and satisfac- 
tory completion of a course of 
study embracing twenty-four 
semester hours, together with a 
thesis based on original research 
equivalent in value to four se- 
mester hours of classroom credit. 

At least four courses for gradu- 
ate credit are offered in the school 
year 1934-35: (1) Federal Proce- 
dure and Practice; (2) Public 
Utilities; Administrative Law, 
and a fourth to be announced ; the 
frst and third each to extend 
throughout the academic year for 
one lecture per week of two con- 
secutive hours, commencing prob- 
ably at 6:30 P. M.; the second 
and fourth for one semester only. 
Public Utilities will be offered 
the first semester. 

This schedule will give the 
candidate credit for six units of 
the necessary twelve in regular 
attendance for the completion of 
the work toward the Master’s de- 
gree. 

While the course for credit to- 
ward the Master’s degree can be 
given only to those holding the 
degree of Bachelor of Laws, all 
members of the Bar of the State 
of New Jersey are cordially in- 
vited to attend any individual 
course which will assist them in 
their specialized fields. 

Classes will open the week of 
October first and the Registrar’s 


office will be open for registration 
in graduate courses on September 
fourteenth, twenty-first and twen- 
ty-eighth. 

Federal Procedure and Prac- 
tice. The course in Federal Pro- 
cedure and Practice will be given 
by Mr. Frederic M. P. Pearse, 
formerly Secretary to ex-Gover- 
nor Silzer and Counsel to the 
Passaic Valley Sewerage Com- 
mission, and a well-known Fed- 
eral practitioner both in New 
Jersey and New York. The course 
will embrace a practical study of 
the sources of Federal jurisdic- 
tion as administered by the Fed- 
eral law courts and of all proce- 
dure therein, both original and 
appellate. It will extend through- 
out the year. The first lecture 
will be held Wednesday evening, 
October 3, at 6:30 P. M. 

Public Utilities. This course 
will be given by Dr. J. Mark 
Jacobson, Ph. D., LL.B., who 
has specialized for many years 
in the field. The course will em- 
brace the roles of the federal, 
state, and local governments in 
public utility control; the func- 
tions of the commissions and the 
courts; control over competition, 
service, and discrimination ; rates; 
valuation, and holding companies. 
The first lecture will be given 
Monday evening, October first, 
at 7:25 P. M. 

Administrative Law. This 
course will be conducted by Mr. 
Paul J. Kern, A. B. (University 
of Michigan), LL.B. (Columbia) ; 
formerly secretary to Mayor F. 
H. LaGuardia, assistant at Co- 
lumbia in Administrative Law, 
and now a member of the Legal 
Department of New York City. 

The course will cover a study 








416 


of the duties and functions of 
public officers, the exercise of 
their discretion, the proper execu- 
tion of their administrative func- 
tions with the judicial control of 
the same, together with adequate 
remedial steps in such matters as 
Federal trade regulation, utilities, 
police, aliens, etc. The first lec- 


ture will be given Thursday eve- 
ning, October 4, at 6:30 P. M. 





Mr. Leslie L. Vanderbilt has 
announced the removal of his of- 
fices to Suite 720, Kinney Build- 
ing, 790 Broad street, Newark, N. 
J., where he will continue the 
general practice of law. 





OBITUARIES 


WititiaAm L. McCue 


William L. McCue passed 
away August 24 at his home in 
Butler, N. J., at the age of 70. 
He was born in Hamburg, N. J. 
In 1889 he was admitted to the 
bar in this State. 

Mr. McCue was closely identi- 
fied with numerous advancements 
during the development of his 
city. He was active in having 
the City of Butler incorporated. 
He became tax collector of 
Pequanock Township; was one of 
the organizers of the First Na- 
tional Bank of Butler of which he 
later became President; was the 
organizer of the Butler & Bloom- 
ingdale Building and Loan Asso- 
ciation. 

Mr. McCue leaves a wife, Mrs. 
Ella Brown McCue, two sons, 
Francis H. and William L. Mc- 
Cue, Jr., and three daughters. 
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GEORGE P. LAIBLE 


George P. Laible of Maple- 
wood, N. J., died Sept. 7, 1934, 
at his home at the age of 46. 

Mr. Laible was born in Braid- 
wood, IIl., coming to New Jer- 
sey as a child. His preliminary 
education was obtained in New- 
ark and later he graduated in law 
from New York University. He 
was a member of the firm of 
Pomerhene, Laible and Kautz of 
Newark. He was very active in 
Masonic affairs, being a Past 
Master of Newark Lodge, F. & 
A. M., anda R. A. M. in Franklin 
Chapter. He was a member of 
the American Bar Association 
and of the Lawyers Club of Es- 
sex County. 

He leaves his mother, wife, sis- 
ter and one son, Robert Laible. 


JoHN WaRNE HERBERT 


John Warne Herbert of Marl- 
boro, N. J., died on August 26 
at the Hotel St. Regis in New 
York City. 

He was a graduate of Rutgers 
University and later in Laws of 
Columbia University. He was a 
member of both the New Jersey 
and New York bars. 


Mr. Herbert was a Special 
Master in Chancery in this State 
and active in politics, becoming 
Mayor of Helmetta in 1889. He 
was the first chairman of the 
State Highway Commission es- 
tablished in 1917. 


Mr. Herbert leaves his wife, 
the former Miss Olive A. Helme, 
a sister, Mrs K. H. Kelly, and a 
son, John D. Herbert, 3rd, of 
Fort Worth, Texas. 
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Harry L. Strout 


Harry L. Stout, noted criminal 
lawyer of Flemington, N. J., died 
August 24, 1934, at his home in 
that city at the age of 69. 

He was admitted to the Bar in 
1887 and became at once active 
in the Bar Association of Hun- 
terdon County. He was solicitor 
for the Board of Freeholders and 
at the time of his death was City 
Attorney. 

During the World War he was 
connected with the Espionage 
Division of the Government. 
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He leaves a wife, one son and 
one daughter. 


RICHARD F1ITZHERBERT 
Richard Fitzherbert of Succa- 
sunna, N. J., died August 7 at his 
home at the age of 72. His office 
was at Dover, N. J. In politics 


he was a Democrat and in 1910 
he was nominated for the State 
Senate by his party and later 
elected. 

He is survived by his wife, the 
former Miss Arletta Gardner, and 
by two sons and three daughters. 








